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Lack of time to decide based on
ethical committee’s advice

Emergency case

Ethical obligation to save a patient’s
life

Protecting the health professionals
against possible reaction in court if
the treatment is not provided

The patient didn’t have the chance to
a free and informed consent because
there was no time to obtain it.

It isn’t clear who the legal
representative of the patient is. It may
not be her husband, as there is no
legal document stating it.

The first duty of a physician is to
save life (Hippocratic Oath)

Physicians know what is best for
patients….paternalism

Legal = Bioethics Convention (Article
8 - Emergency situations / 56)

She was not completely free when
she made her decision (we don’t
know if she was under undue
influence and / or completely
understood all the implications)

Cultural context

Primacy of the human being and right
to life.

The Ethical Code: doctors must be
certain about patients’ wishes. In case
of doubt they must act by ethical
principles, and always in the best
interest for the patient.

Emergency case (lack of time to be
certain about the patient wishes).

The main relation is with the patient

Social argument

She’s not completely free when she
made her decision, because of the
constant presence of the husband, who
is a Jehovah’s Witness for a long time.

There was no document.
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Petra has been suffered pain, was
hardly conscious and unable to
predict the outcomes of her health
status.

Short religious experience and
possible lack of confidence about
faith yet.

The pressure from the husband
Ernest, who was against blood
transfusion too strong.

The opinion of Petra’s parents and
relatives is unknown.

Possible alternatives to blood
transfusion\other treatments

Protecting the health professionals
against possible reaction in court if
the treatment is provided against
patient’s will

Freedom of religion The patient
expressed her will

Freedom and respect for religion

Avoiding conflicts life\religious
beliefs, in the patients life

Deontological (Hippocratic Oath –
Wishes of Patient/respect for
autonomy)

Legal = Bioethics convention
(Article 5 - General Rule and 9 -
previously expressed wishes)

Lithuanian Law (Article 8- the right
to refuse treatment /family decide if
patient incapacitated)

European Convention on Human
Rights (Article 14 – No
discrimination on any ground such
as religion etc)

The principles of the biomedical
ethics - Respect for autonomy

a Jehovah’s Witness.

The transfusion could be considerer
a “…degrading treatment…”.

The right to refuse treatment.

The rules for ethical thought –
veracity and fidelity

the doctors must tell the truth to their
patients, and must respect the
patient’s rights and wishes.

Legally aspects – freedom of
religion

One doctor not always could make a
decision what is the best for the
patient in situation like Petra’s. May
be that blood transfusion is not
necessary for surviving.

If Petra would survive after blood
transfusion she would suffer because
of feeling of sinful.

Petra could lose her beloved Ernest
after the blood transfusion.
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In some cases, patients recover
against medical advice

Patient made a decision to change
religion on marriage (decision
made by adult individual whose
wishes must be respected)

Patient wish:

“The previously expressed wishes
relating to a medical intervention by
a patient who is not, at the time of
the intervention, in a state to express
his or her wishes shall be taken into
account.

By the French, Danish, Polish and
Portuguese Law, the patient’s
wishes must be respected.

1������ 1�����7 1������ 1�����2 1������

The group agreed the patients
should get this treatment,
considering that in all the
arguments presented, there are more
arguments but not a consensus  of
the whole group

To say NO should be the best way
to respect the dignity and the
autonomy of Petra, and we think
this would be the better decision
BUT the group is unsure of:

- Public reaction our decision and
media interpretation

- The support that the physician
should receive from colleagues,
authorities etc

- Legal grounds / although
European law seems clear (because
of the possibility of different
interpretations of law)

In this case it’s a negative act/ an
omission: “Letting die”.

Professional vs patient interest.

90 percent team members „for“
transfusion blood and 10 present
„again“

The blood transfusion should be
done for Petra, because the most
important is life. Without life
human existence is not possible so
no religion in that case is
necessary. Then, desire of
physicians to safe the life of Petra
is natural and humane.
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Obtain patient’s informed consent
through other means than writing,
using medical protocols to deal with
these situations, and promoting
discussions among health care
professionals to raise awareness of
these cases.

To promote public discussion in
newspapers, TV, radio…about these
topics

To facilitate debate between
religious groups and healthcare
professional groups (ethics
committees)

To inform public opinion and
patients about their rights

Special teaching of professionals in
bioethics and law.

Analyse the public opinion.

Professional support for the doctors.

Legal security for the professionals.

Promotion of public debates.

To clarify medical protocols to deal
with the emerging situations.

To train professionals in bioethics
and legal aspects of clinical
decision-making.

To establish Ethics committees in the
health care institutions, in which
would

participate the specialists from
different specialties: physicians,
nurses, social workers,
psychologists, philosophers and
even, if necessary, priests.
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There is a 10% chance of success in
this case, which is high in oncology.

Medical and ethical codes state that a
doctor’s mission - save life.

The patient and the family’s
psychological suffering from not
getting the treatment would be higher
than the patient’s physical suffering
from the invasive treatment.

A primacy of the human being and
professional standards must be
followed by doctors and other health
professionals.

The rights of patients may not be
restricted because of social status.

Patients must be accorded qualified
health care.

In the event that limited treatment
possibilities the treatment selected by
the physician must be medically sound
and non-discriminatory towards other
patients (…)”; which points out to a
medical decision.

A primacy of the human being and that
professional standards must be
followed by doctors and other health.

Patient is free to choose.

Outcome of illness/treatment cannot
be predicted.

Hippocratic Oath - Duty to do the
best for patient.

We have to do everything for a child.

Beatrice has no capacity to decide
(10 years). The parents should be
able to make decision in her best
interest.

Money cannot be the only basis not
continuing treatment.

Lithuanian Law (The Right to
Healthcare)
 (The Right to Accessible
Healthcare)

Bioethics Convention (Primacy of
the Human being)

ECHR (Everyone’s right to life shall
be protected by law )

Deontological Hippocratic Oath)

If the treatments exists she has the
right to have it

a) Lithuanian Law, “The rights of
patients may not be restricted in health
care institutions because of …”.

b) Lithuanian Law, “Patients must
be accorded qualified health care…”

c) Lithuanian Law, “Patients shall
have the right to be cared for…”

d) Lithuanian Law, “The required
medical assistance must be provided
for the patient without delay …”

e) ECHR, “Everyone’s right to life
shall be protected by law…”

f)ECHR, “Everyone has the right to
respect for his private …”

g) CHRBio, “The interest and welfare
of the human being shall prevail over
the sole interest of society or
science.”

h) Universal Declaration of Human
Rights

i) International Covenant on
Economic, Social and Cultural
Rights

j) Charter of Fundamental Rights of
the European Union
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Ten percent of surviving in this situ-
ation is a lot.

The physician and health care
institution not always could decide
about the percentage of surviving of
the patient, even more, when the
patient is a child.

Beatrice and her family will be
traumatized and will not be confident
with health care system anymore.
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k) European Social Charter

l)World Medical Association
International Code of Medical Ethics

m)Court decisions on the
Commonwealth Countries

The invasive nature of the treatment
and the pain it causes.

The alternative of palliative care,
which can be offered for a less painful
death, both physically and
psychologically.

The right to die with dignity.

No one shall be subjected to (…)
inhuman or degrading treatment.

There is a right to equitable access
to health care which takes into
account “health needs and available
resources”.

We’re spending too much money in
a treatment that we’re not sure if it
will be successful.

10% chances of successful treatment
are not high enough.

The child will suffer a lot of pain
with little chance of a successful
result.

Quality of life is more important than
quantity of life.

There is a right to die in dignity.

Bioethics convention (Equitable
access to health care) takes account
of available resources.

Lithuanian Law (Right to care and to
die with dignity).

Lithuanian Law (Where there is
limited treatment
possibilities……..treatment selected
must be medically sound/non-
discriminatory).

Beatrice don’t have the right to the
treatment)

a) Lithuanian Law, “Patients shall
have the right … to die with dignity”.

b) ECHR, “No one shall be subjected
to … degrading treatment …”

c)HRBio: Equitable access to health
care

d)CHRBio: Professional standards

Utillitarizm Libertarizm The resources for treatment of the
patients with better prognosis could
be not enough.

Severe treatment for Beatrice could
be too complicated, so professional
palliative care could prolong her life
for a longer period.

Not successful treatment of Beatrice
would hitch her and her parents to
psychological suffering.

��	�

�����)���
���������	���
�

0	+�� A�,����� ��#���
�����-�/��0������
����
����� ��/��;���:�*<



�
�

2���
��


1������ 1�����7 1������ 1�����2 1������

25 precent team members “for”
treatment, 70 percent “for”
treatment and 5 percent – didn’t
have any opinion about this
situation.

1������ 1�����7 1������ 1�����2 1������

Multiprofessional teams in every
hospital and health care institution
to decide on these ethical dilemmas.

Each country should have national
guidelines, or good practices, to deal
with ethical cases like this one.

Doctors may feel guilty for not
offering etiological care, but they
can offer symptoms care, which is
palliative care.

This is a case of equity and that in
Lithuania there could be a lack of
public funds for this treatment, but
even in other countries where there
could be public funds for it an ethics
committee would have to decide on
it, in a multidisciplinary team.

Family should have received support
prior to the third treatment / the last
treatment - emotional, psychological,
spiritual, practical support.

All parties should be involved in the
decision making process including the
medical team members such as
physicians, nurses, psychologists,
social workers etc along with the
parents.

The medical professionals have to
clearly inform the parents about the
process including both, positive and
negative aspects. (This enables the
parents to communicate with their
daughter more effectively).

Professionals have to be trained in
communication skills and handling.
clinical interviews.

If we say “no” we must be able to
offer good palliative care..

Need for ethics committees.

Health professionals should be
involved in collective decision
making process (policy making).

Network for alternative funding.

Create guidelines for the decision in
these situations.

Ethical committees to support the
discussion for the priorities on
spending more.

Physicians training in ethical
behaviour.

Support the families in these
situations.

Development of skills for
communication (therapeutic/non-
therapeutic) for future doctors and
other medical staff.

Involvement of ethical committees in
decision making process.

Interdisciplinary health care service
and sharing of responsibility between
medical staff, parents, patient, others.

Development of palliative care in
Lithuania, that is slow in legal
validation.

To organize meetings and discuss
about similar situations, which
happens in medical practice, to
organize continuous education of the
staff, to observe that Ethics
committees in the health care
institution would work faultless.

Qualified health care system
employees should participate in the
procedures of state budgeting and to
influence on minimizing motives of
profit in solving problems of the
patients’.

In Lithuania health comes first and
costs come last, so the treatment
should be given to the patient.

As long as there is a chance for cure
one should try it, because patients
have the right to be treated.

Hippocratic Oath
YES: 50%
NO: 50%

Quality of life or life at any price?

Individual vs Society.

The treatment to Beatrice should be
given and should be the right which
would enable Beatrice to treatment.

The decision should be made by
consillium of physicians and Ethics
committee.
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C3. Council of Europe Convention for the Protection of Human Rights and Dignity of 
the Human Being with regard to the Application of Biology and Medicine: Convention 
on Human Rights and Biomedicine, 1997, (SELECTED ARTICLES) 
  

Article 1 – Purpose and object 
Parties to this Convention shall protect the dignity and identity of all human beings and guarantee everyone, 
without discrimination, respect for their integrity and other rights and fundamental freedoms with regard to 
the application of biology and medicine. 
Article 2 – Primacy of the human being 
The interests and welfare of the human being shall prevail over the sole interest of society or science. 
(also for case 2) 
 
Article 4 – Professional standards 
Any intervention in the health field, including research, must be carried out in accordance with relevant 
professional obligations and standards. 

 
Article 5 – General rule 
An intervention in the health field may only be carried out after the person concerned has given free and 
informed consent to it. 
This person shall beforehand be given appropriate information as to the purpose and nature of the 
intervention as well as on its consequences and risks. 
The person concerned may freely withdraw consent at any time. 
 
Article 6 – Protection of persons not able to consent 

1. []...an intervention may only be carried out on a person who does not have the capacity to consent, 
for his or her direct benefit.  

2. Where, according to law, an adult does not have the capacity to consent to an intervention because 
of a mental disability, a disease or for similar reasons, the intervention may only be carried out with 
the authorisation of his or her representative or an authority or a person or body provided for by 
law.  
The individual concerned shall as far as possible take part in the authorisation procedure.  

3. The representative, the authority, the person or the body mentioned in paragraphs 2 and 3 above 
shall be given, under the same conditions, the information referred to in Article 5.  

4. The authorisation referred to in paragraphs 2 and 3 above may be withdrawn at any time in the best 
interests of the person concerned.  

  
Article 8 – Emergency situation 
When because of an emergency situation the appropriate consent cannot be obtained, any medically 
necessary intervention may be carried out immediately for the benefit of the health of the individual 
concerned. 
 
Article 9 – Previously expressed wishes 
The previously expressed wishes relating to a medical intervention by a patient who is not, at the time of the 
intervention, in a state to express his or her wishes shall be taken into account. 
 
Article 26 – Restrictions on the exercise of the rights contained in this Convention 
No restrictions shall be placed on the exercise of the rights and protective provisions contained in this 
Convention other than such as are prescribed by law and are necessary in a democratic society in the interest 
of public safety, for the prevention of crime, for the protection of public health or for the protection of the 
rights and freedoms of others.  
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C4. Council of Europe, EXPLANATORY REPORT ON THE BIOETHICS CONVENTION (selected 
passages) 

 
Article 4 – Professional standards 
28. This article applies to doctors and health care professionals generally, including psychologists whose 
interactions with patients in clinical and research settings can have profound effects and social workers who are 
members of teams involved in the decision making process or in the carrying out of interventions. The term 
"intervention" must be understood here in a broad sense; it covers all medical acts, in particular interventions 
performed for the purpose of preventive care, diagnosis, treatment or rehabilitation or in a research context. 
30. All interventions must be performed in accordance with the law in general, as supplemented and developed 
by professional rules. In some countries these rules take the form of professional codes of ethics (drawn up by 
the State or by the profession), in others codes of medical conduct, health legislation, medical ethics or any 
other means of guaranteeing the rights and interests of the patient, and which may take account of any right of 
conscientious objection by health care professionals. The Article covers both written and unwritten rules. When 
there is a contradiction between different rules, the law provides the means of resolving the conflict. 
31. The content of professional standards, obligations and rules of conduct is not identical in all countries. The 
same medical duties may vary slightly from one society to another. However, the fundamental principles of the 
practice of medicine apply in all countries. Doctors and, in general, all professionals who participate in a 
medical act are subject to legal and ethical imperatives. They must act with care and competence, and pay 
careful attention to the needs of each patient. 

 
Article 5 – General rule 
34. This article deals with consent and affirms at the international level an already well-established rule, that is 
that no one may in principle be forced to undergo an intervention without his or her consent. Human beings 
must therefore be able freely to give or refuse their consent to any intervention involving their person. This rule 
makes clear patients' autonomy in their relationship with health care professionals and restrains the paternalist 
approaches which might ignore the wish of the patient. The word "intervention" is understood in its widest 
sense, as in Article 4 – that is to say, it covers all medical acts, in particular interventions performed for the 
purpose of preventive care, diagnosis, treatment, rehabilitation or research. 
35. The patient's consent is considered to be free and informed if it is given on the basis of objective 
information from the responsible health care professional as to the nature and the potential consequences of the 
planned intervention or of its alternatives, in the absence of any pressure from anyone. Article 5, paragraph 2, 
mentions the most important aspects of the information which should precede the intervention but it is not an 
exhaustive list: informed consent may imply, according to the circumstances, additional elements. In order for 
their consent to be valid the persons in question must have been informed about the relevant facts regarding the 
intervention being contemplated. This information must include the purpose, nature and consequences of the 
intervention and the risks involved. Information on the risks involved in the intervention or in alternative 
courses of action must cover not only the risks inherent in the type of intervention contemplated, but also any 
risks related to the individual characteristics of each patient, such as age or the existence of other pathologies. 
Requests for additional information made by patients must be adequately answered. 
36. Moreover, this information must be sufficiently clear and suitably worded for the person who is to undergo 
the intervention. The patient must be put in a position, through the use of terms he or she can understand, to 
weigh up the necessity or usefulness of the aim and methods of the intervention against its risks and the 
discomfort or pain it will cause. 
37. Consent may take various forms. It may be express or implied. Express consent may be either verbal or 
written. Article 5, which is general and covers very different situations, does not require any particular form. 
The latter will largely depend on the nature of the intervention. It is agreed that express consent would be 
inappropriate as regards many routine medical acts. The consent is therefore often implicit, as long as the 
person concerned is sufficiently informed. In some cases, however, for example invasive diagnostic acts or 
treatments, express consent may be required.  
38. Freedom of consent implies that consent may be withdrawn at any time and that the decision of the person 
concerned shall be respected once he or she has been fully informed of the consequences. However, this 
principle does not mean, for example, that the withdrawal of a patient's consent during an operation should 
always be followed. Professional standards and obligations as well as rules of conduct which apply in such 
cases under Article 4 may oblige the doctor to continue with the operation so as to avoid seriously endangering 
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the health of the patient. 
39. Furthermore, Article 26 of the Convention, as well as Article 6 concerning protection of persons not able to 
consent, Article 7 concerning protection of persons who have mental disorders and Article 8 concerning 
emergency situations, define the instances in which the exercise of the rights contained in the Convention and 
hence the need for consent may be limited. 
 
Article 6 – Protection of persons not able to consent 
41. Some individuals may not be able to give full and valid consent to an intervention due to either their age 
(minors) or their mental incapacity. It is therefore necessary to specify the conditions under which an 
intervention may be carried out on these people in order to ensure their protection. 
42. The incapacity to consent referred to in this article must be understood in the context of a given 
intervention. However, account has been taken of the diversity of legal systems in Europe: in some countries the 
patient's capacity to consent must be verified for each intervention taken individually, while in others the system 
is based on the institution of legal incapacitation, whereby a person may be declared incapable of consenting to 
one or several types of act. Since the purpose of the Convention is not to introduce a single system for the whole 
of Europe but to protect persons who are not able to give their consent, the reference in the text to domestic law 
seems necessary: it is for domestic law in each country to determine, in its own way, whether or not persons are 
capable of consenting to an intervention and taking account of the need to deprive persons of their capacity for 
autonomy only where it is necessary in their best interests. 
 
43. However, in order to protect the fundamental rights of the human being, and in particular to avoid the 
application of discriminatory criteria, paragraph 3 lists the reasons why an adult may be considered incapable of 
consenting under domestic law, namely a mental disability, a disease or similar reasons. The term "similar 
reasons" refers to such situations as accidents or states of coma, for example, where the patient is unable to 
formulate his or her wishes or to communicate them (see also paragraph 57 below on emergency situations). If 
adults have been declared incapable but at a certain time do not suffer from a reduced mental capacity (for 
example because their illness improves favourably), they must, according to Article 5, themselves consent. 
44. Whenever a person is acknowledged to be incapable of giving consent, the Convention establishes the 
principle of protection whereby, according to paragraph 1, the intervention must be for the direct benefit of the 
person.  
46. Furthermore, the participation of adults not able to consent in decisions must not be totally ruled out. This 
idea is reflected in the obligation to involve the adult in the authorisation procedure whenever possible. Thus, it 
will be necessary to explain to them the significance and circumstances of the intervention and then obtain their 
opinion. 
47. Paragraph 4 of this article draws a parallel with Article 5 concerning consent in general, stating that the 
person or body whose authorisation is required for the intervention to take place must be given adequate 
information about the consequences and risks involved. 
48. According to paragraph 5, the person or body concerned may withdraw their authorisation at any time, 
provided that this is done in the interest of the person not able to consent. The first duty of doctors or other 
health care professionals is to their patient and it is also part of the professional standard (Article 4) to act in the 
interest of the patient. It is, in fact, a duty of the doctor to protect the patient against decisions taken by a person 
or body whose authorisation is required, which are not in the interest of the patient; in this respect, national law 
should provide adequate recourse procedures. The subordination of consent (or its withdrawal) to the interest of 
the patient is in keeping with the objective of protecting the person. While a person capable of giving consent to 
an intervention has the right to withdraw that consent freely, even if this appears to be contrary to the person's 
interest, the same right must not apply to an authorisation given for an intervention on another person, which 
should be retractable only if this is in the interest of that third party person. 

 
Article 8 (Emergency situations). 
...The article is concerned only with the risk to the patient's own health... On the one hand, therefore, the article 
protects the person's health (in so far as treatment of the mental disorder without consent is allowed when 
failure to administer the treatment would seriously harm the person's health), and on the other hand it protects 
their autonomy (since treatment without consent is prohibited when failure to administer the treatment 
represents no serious risk to the person's health). 
55. ...Protective conditions laid down in national law must be observed. The article specifies that these 
conditions must include appropriate supervisory, control and appeal procedures, such as mediation by a judicial 
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authority. This requirement is understandable in view of the fact that it will be possible for an intervention to be 
carried out on a person who has not consented to it; it is therefore necessary to provide an arrangement for 
adequately protecting the rights of that person.  
56. In emergencies, doctors may be faced with a conflict of duties between their obligations to provide care and 
seek the patient's consent. This article allows the practitioner to act immediately in such situations without 
waiting until the consent of the patient or the authorisation of the legal representative where appropriate can be 
given. As it departs from the general rule laid down in Articles 5 and 6, it is accompanied by conditions. 
57. First, this possibility is restricted to emergencies which prevent the practitioner from obtaining the 
appropriate consent. The article applies both to persons who are capable and to persons who are unable either de 
jure or de facto to give consent. An example that might be put forward is that of a patient in a coma who is thus 
unable to give his consent (see also paragraph 43 above), or that of a doctor who is unable to contact an 
incapacitated person's legal representative who would normally have to authorise an urgent intervention. Even 
in emergency situations, however, health care professionals must make every reasonable effort to determine 
what the patient would want. 
58. Next, the possibility is limited solely to medically necessary interventions which can not be delayed. 
Interventions for which a delay is acceptable are excluded. However, this possibility is not reserved for life-
saving interventions. 
59. Lastly, the article specifies that the intervention must be carried out for the immediate benefit of the 
individual concerned. 
 
Article 9 – Previously expressed wishes 
60. Whereas Article 8 obviates the need for consent in emergencies, this article is designed to cover cases where 
persons capable of understanding have previously expressed their consent (that is either assent or refusal) with 
regard to foreseeable situations where they would not be in a position to express an opinion about the 
intervention. 
61 The article therefore covers not only the emergencies referred to in Article 8 but also situations where 
individuals have foreseen that they might be unable to give their valid consent, for example in the event of a 
progressive disease such as senile dementia. 
62. The article lays down that when persons have previously expressed their wishes, these shall be taken into 
account. Nevertheless, taking previously expressed wishes into account does not mean that they should 
necessarily be followed. For example, when the wishes were expressed a long time before the intervention and 
science has since progressed, there may be grounds for not heeding the patient's opinion. The practitioner 
should thus, as far as possible, be satisfied that the wishes of the patient apply to the present situation and are 
still valid, taking account in particular of technical progress in medicine. 
 
Article 26 – Restrictions on the exercise of rights 
148. This article lists the only possible exceptions to the rights and protective provisions contained in all the 
provisions of the Convention, without prejudice to any specific restrictions which this or that Article may 
involve. 
 
155. The protection of the patient's health is not mentioned in this paragraph as one of the factors justifying an 
exception to the provisions of the Convention as a whole. In order to clarify its scope, it seemed preferable to 
define this exception in each of the provisions expressly alluding to it. Article 7, for example, specifies the 
conditions on which individuals suffering from mental disorders may, without their consent, be given treatment 
if their health might seriously suffer otherwise. 

 
 



Version for facilitators 

Seminar Kaunas, 5th   and 6th May 2005, Case Study Number One  Page 9 of 12  

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

C5. THE RECENT HISTORY OF THE ISSUE IN FRANCE 
 
The questions of whether it is lawful and ethical to give a blood transfusion to a Jehovah’s Witness who refuses to 
consent to the treatment has been the subject of much legal activity in France. In the first case, that of Mrs X, the 
Conseil d’Etat decided that a transfusion could lawfully be given: 
 
C5.1 The case of Mrs X (acting on behalf of her husband) (Conseil d’Etat, October 2001) 
 
Mr. X, who was then 44 years old, was admitted to the Surgical Centre of Western Paris at La Garenne Colombes 
on 2 January 1991 suffering from an acute renal failure, and was then transferred to another hospital in Paris on 22 
January following a worsening of his condition. At that point Mr. X in writing declared that as a Jehovah's Witness 
he refused to be given any blood products, even if this treatment would be the only way of saving his life. He 
repeated that statement orally on at least one further occasion. Despite this, blood transfusions were given to him 
following the appearance of serious anaemia. 
 
Eventually the case was heard by the Conseil d’Etat. The Court examined various relevant European and French 
legal and ethical documents (the European Convention for the Preservation of Human Rights and Basic Liberties; 
the French public health code, and others), but decided that the most relevant document was Article 16-3 of the 
Code Civil (Civil Code), which states that: "No infringement may be caused to the integrity of the human body 
save in a case of therapeutic necessity for the person. The consent of the party concerned must be obtained 
beforehand save where the patient's condition necessitates a therapeutic intervention to which there is no question 
of consenting” 
 
The Court concluded: 
 
“Considering that, in view of the extreme situation of Mr. X, the doctors who cared for him decided, with the sole 
objective of saving his life, to carry out an act which was essential for his survival and appropriate for his 
condition; under these conditions, and whatever their obligation to respect his wishes based on his religious 
convictions, they did not commit a fault whose nature engaged the responsibility of the hospital authorities”. 
 
The transfusion was therefore decided to be lawful. 
 
The Government of France reacted to this decision by making an addition to the French Code de la sante publique 
(Public Health Code), which pointed to a different conclusion: 
 
C5.2 The law of 4 March 2002 concerning the rights of patients and the quality of the health system 
 
Article L 1111-4 of the Code de la sante publique now states that: 
 
"Every person takes his or her own decisions concerning his or her health with the health professional, and having 
taken account of the information and recommendations provided to him or her. The doctor must respect the wishes 
of the person after having informed him of the consequences of his choice. If the person's wish to refuse or 
interrupt a treatment endangers his life, the doctor must do everything possible to persuade him to accept the 
necessary minimum care. No medical act or treatment may be carried out without the free and informed consent of 
the person and this consent may be withdrawn at any time” 
 
But it was not long before another case came before the Conseil d’Etat. Would the court follow the new Article L 
1111-4 of the Code de la sante' publique? The answer, it seems was “no”. Again, the Court decided that it was 
lawful to give a blood transfusion despute the refusal of the paitent to consent: 
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C5.3 The case of Mme. V.F. and Mme. I.F. (Conseil d’Etat 16 August 2002) 
 
Mme. V.F. was admitted on 28 July 2002 into the post-operative intensive care service of the Hospital Centre of St. 
Etienne. She had already stated both orally and subsequently in writing that, by reason of her beliefs as a Jehovah's 
Witness, she refused, whatever the circumstances, the administration of any blood product. The doctors of the 
Hospital Centre, considering that recourse to a blood transfusion was essential to save the life of the patient, whose 
condition was evolving in circumstances presenting a short-term risk to life, nevertheless performed such an act on 5 
August 2002.  
 
To stop a further transfusion being given Mme.V.F. and her sister, L.F., petitioned, on 7 August 2002, for an 
injunction. This was granted, but it stated that a transfusion could be given if the patient "found herself in an extreme 
situation putting at risk the prognosis of life itself". It was against this part of the order of the court that the two 
sisters appealed. 
 
The Conseil d’Etat considered both Art 16-3 of the Code Civil and Article L 1111-4 of the Code de la sante' 
publique,  
 
The Court Concluded: 
 
“Whereas the right of an adult patient, when he is capable of expressing himself, to give his consent to a medical 
treatment may be characterised as a fundamental freedom; however, the doctors do not impose upon this fundamental 
freedom, as protected by the provisions of article 16-3 of the Civil Code and by article L 1111-4 of the Public Health 
Code, a serious and manifestly unlawful attack when, after having done everything possible to persuade a patient to 
accept the necessary minimum care, they perform, with the object of attempting to save his life, an act indispensable 
to his survival and proportionate to his condition; the recourse, in such circumstances, to an act of this nature is no 
longer manifestly incompatible with the European Convention on Human Rights and Fundamental Freedoms, and in 
particular with article 9 thereof”. All the court would say was that the medical professionals must do everything 
possible to persuade the patient to accept the necessary minimum care and, on the other hand, to satisfy themselves 
that recourse to a transfusion would be an act indispensable to her survival and proportionate to her condition. 
 
So, again, the Conseil d’Etat ruled in favour of the blood transfusion being given. It could only do this by, in 
effect, ignoring Article L 1111-4 of the Code de la sante publique and giving priority to Article 16-3 of the Code 
Civil. Clearly, the two provisions are incompatible. In the most recent case, the Tribunal Adminstratif de Lille (Lille 
Administrative Tribunal), preferred Article L 1111-4 of the Code de la sante publique, and for the first time it was 
decided that it is unlawful and unethical to give blood to a patient refusing on religious grounds: 
 
 
C5.4 The Case of M. Jerome Guislain and Mme Carole Guislain (Tribunal Adminstratif de Lille, 25 August
2002) 
 
 
Mme Carole Guislain was a patient in the intensive care unit of the Valenciennes hospital. She had informed the 
medical team, both orally and by signing a discharge of responsibility that, by reason of her beliefs, she refused to 
have any blood transfusion administered to her. Nevertherless one transfusion had already been given and there was 
the possibility that one or more further would be given.  M.and Mme Guislain sought an injunction to prevent any 
further transfusion. The court analysed various documents (including Articles 3, 5, 8 and 9 of the European 
Convention on Human Rights and Article L 1111-4 of the Code de la sante publique) 
 
The Court Concluded 
“The provisions of Article L 1111-4 of the Public Health Code regulate the principle of the inviolability of the human 
body which is related to the constitutional principle of the protection of the human person and of individual liberty. 
In particular, the performance of a medical act requires the free and informed consent of the patient. The lack of 
respect for the wishes of Mme Carole Guislain, an adult, by the hospital authorities amounts to a serious and 
manifestly unlawful attack on these fundamental freedoms.  
 
The injunction was granted and any further transfusion of blood to Mme Guislain was be unlawful. 
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C6. The English case of Re T COURT OF APPEAL, JULY 1992  
 
 
T was injured in a car accident when she was 34 weeks pregnant. She was admitted to hospital and the possibility of her requiring 
a blood transfusion arose. T had been brought up by her mother, who was a Jehovah’s Witness, but she was not herself a member 
of that religious sect. After a private conversation with her mother, T told the staff nurse that she used to belong to a religious sect 
which believed blood transfusion to be a sin and a bar to eternal salvation, that she still maintained some beliefs of the sect and 
that she did not want a blood transfusion. Shortly afterwards she went into labour and because of her distressed condition it was 
decided that delivery should be by Caesarian section. After being alone with her mother, T again told medical staff that she did 
not want a blood transfusion and was informed that other solutions to expand the blood could be used and that blood transfusions 
were not often necessary after a Caesarian section.  
 
T then signed a form of refusal of consent to blood transfusions but it was not explained to her that it might be necessary to give a 
blood transfusion to save her life. After undergoing an emergency Caesarian operation her condition deteriorated and she was 
transferred to an intensive care unit where, given a free hand, the consultant anaesthetist would unhesitatingly have administered 
a blood transfusion but felt inhibited from doing so in the light of T’s expressed wishes. T was instead put on a ventilator and 
paralysing drugs were administered. T’s father and boyfriend applied to the court for assistance.  
 
The JUDGMENT of LORD DONALDSON:  
 
Where the problem arises is in the comparatively rare situation in which an adult patient declines to consent to treatment which in 
the clinical judgment of those attending him is necessary if irreparable damage is not to be done to his health or, in some cases, if 
his life is to be saved. It is only in that context that this appeal may afford guidance to the doctors and hospitals.  
The conflict of principle  
This situation gives rise to a conflict between two interests, that of the patient and that of the society in which he lives. The 
patient’s interest consists of his right to self-determination—his right to live his own life how he wishes, even if it will damage 
his health or lead to his premature death. Society’s interest is in upholding the concept that all human life is sacred and that it 
should be preserved if at all possible. It is well established that in the ultimate the right of the individual is paramount. But this 
merely shifts the problem where the conflict occurs and calls for a very careful examination of whether, and if so the way in 
which, the individual is exercising that right. In case of doubt, that doubt falls to be resolved in favour of the preservation of life, 
for if the individual is to override the public interest he must do so in clear terms.  
Capacity to decide  
The right to decide one’s own fate presupposes a capacity to do so. Every adult is presumed to have that capacity, but it is a 
presumption which can be rebutted. This is not a question of the degree of intelligence or education of the adult concerned. 
However a small minority of the population lack the necessary mental capacity due to mental illness or retarded development. 
This is a permanent or at least a long-term state. Others who would normally have that capacity may be deprived of it or have it 
reduced by reason of temporary factors, such as unconsciousness or confusion or other effects of shock, severe fatigue, pain or 
drugs being used in their treatment.  
Doctors faced with a refusal of consent have to give very careful and detailed consideration to the patient’s capacity to decide at 
the time when the decision was made. It may not be the simple case of the patient having no capacity because, for example, at 
that time he had hallucinations. It may be the more difficult case of a temporarily reduced capacity at the time when his decision 
was made. What matters is that the doctors should consider whether at that time he had a capacity which was commensurate with 
the gravity of the decision which he purported to make. The more serious the decision, the greater the capacity required. If 
thepatient had the requisite capacity, they are bound by his decision. If not, they are free to treat him in what they believe to be 
his best interests.  
This problem is more likely to arise at a time when the patient is unconscious and cannot be consulted. If he can be consulted, 
this should be done, but again full account has to be taken of his then capacity to make up his own mind.  
The patient’s right of choice exists whether the reasons for making that choice are rational, irrational, unknown or even non-
existent. That his choice is contrary to what is to be expected of the vast majority of adults is only relevant if there are other 
reasons for doubting his capacity to decide. The nature of his choice or the terms in which it is expressed may then tip the 
balance.  
The vitiating effect of outside influence  
A special problem may arise if at the time the decision is made the patient has been subjected to the influence of some third party. 
This is by no means to say that the patient is not entitled to receive and indeed invite advice and assistance from others in 
reaching a decision, particularly from members of the family. But the doctors have to consider whether the decision is really that 
of the patient. It is wholly acceptable that the patient should have been persuaded by others of the merits of such a decision and 
have decided accordingly. It matters not how strong the persuasion was, so long as it did not overbear the independence of the 
patient’s decision. The real question in each such case is: does the patient really mean what he says or is he merely saying it for a 
quiet life, to satisfy someone else or because the advice and persuasion to which he has been subjected is such that he can no 
longer think and decide for himself? In other words, is it a decision expressed in form only, not in reality?  
When considering the effect of outside influences, two aspects can be of crucial importance. First, the strength of the will of the 
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patient. One who is very tired, in pain or depressed will be much less able to resist having his will overborne than one who is 
rested, free from pain and cheerful. Second, the relationship of the ‘persuader’ to the patient may be of crucial importance. The 
influence of parents on their children or of one spouse on the other can be, but is by no means necessarily, much stronger than 
would be the case in other relationships. Persuasion based upon religious belief can also be much more compelling and the fact 
that arguments based upon religious beliefs are being deployed by someone in a very close relationship with the patient will give 
them added force and should alert the doctors to the possibility—no more—that the patient’s capacity or will to decide has been 
overborne. In other words the patient may not mean what he says.  
The scope and basis of the patient’s decision  
If the doctors consider that the patient had the capacity to decide and has exercised his right to do so, they still have to consider 
what was the true scope and basis of that decision. If at the time the issue arises the patient still has capacity to decide, they can 
not only explore the scope of his decision with the patient, but can seek to persuade him to alter that decision. However this 
problem will usually arise at that time when this cannot be done. In such circumstances what the doctors cannot do is to conclude 
that if the patient still had had the necessary capacity in the changed situation he would have reversed his decision. This would be 
simply to deny his right of decision. What they can do is to consider whether at the time the decision was made it was intended 
by the patient to apply in the changed situation. It may well have been so intended, as it was in the Canadiancase of Malette v 
Shulman (1990) 72 OR (2d) 417 where the Jehovah’s Witness carried a card stating in unequivocal terms that she did not wish 
blood to be administered to her in any circumstances. But it may not have been so intended. It may have been of more limited 
scope, eg ‘I refuse to have a blood transfusion, so long as there is an effective alternative’. Or again it may have been based upon 
an assumption, eg ‘As there is an effective alternative, I refuse to have a blood transfusion’. If the factual situation falls outside 
the scope of the refusal or if the assumption upon which it is based is falsified, the refusal ceases to be effective. The 
doctors are then faced with a situation in which the patient has made no decision and, he by then being unable to decide for 
himself, they have both the right and the duty to treat him in accordance with what in the exercise of their clinical judgment they 
consider to be his best interests.  
  
Summary  
(1) Every adult has the right and capacity to decide whether or not he will accept medical treatment, even if a refusal may risk 
permanent injury to his health or even lead to premature death. Furthermore, it matters not whether the reasons for the refusal 
were rational or irrational, unknown or even non-existent. This is so notwithstanding the very strong public interest in preserving 
the life and health of all citizens. However, the presumption of capacity to decide, which stems from the fact that the patient is an 
adult, is rebuttable.  
(2) An adult patient may be deprived of his capacity to decide either by long-term mental incapacity or retarded development or 
by temporary factors such as unconsciousness or confusion or the effects of fatigue, shock, pain or drugs.  
(3) If an adult patient did not have the capacity to decide at the time of the purported refusal and still does not have that capacity, 
it is the duty of the doctors to treat him in whatever way they consider, in the exercise of their clinical judgment, to be in his best 
interests.  
(4) Doctors faced with a refusal of consent have to give very careful and detailed consideration to what was the patient’s capacity 
to decide at the time when the decision was made. It may not be a case of capacity or no capacity. It may be a case of reduced 
capacity. What matters is whether at that time the patient’s capacity was reduced below the level needed in the case of a refusal 
of that importance, for refusals can vary in importance. Some may involve a risk to life or of irreparable damage to health. Others 
may not. 
 (5) In some cases doctors will not only have to consider the capacity of the patient to refuse treatment, but also whether the 
refusal has been vitiated because it resulted not from the patient’s will, but from the will of others. It matters not that those others 
sought, however strongly, to persuade the patient to refuse, so long as in the end the refusal represented the patient’s independent 
decision. If, however, his will was overborne, the refusal will not have represented a true decision. In this context the relationship 
of the persuader to the patient, for example, spouse, parents or religious adviser, will be important, because some relationships 
more readily lend themselves to overbearing the patient’s independent will than do others.  
(6) In all cases doctors will need to consider what is the true scope and basis of the refusal. Was it intended to apply in the 
circumstances which have arisen? Was it based upon assumptions which in the event have not been realised? A refusal is only 
effective within its true scope and is vitiated if it is based upon false assumptions. 
 
 
Very short resumé : 
 
In principles physicians should respect the will of the patient ant it is patient right to refuse its treatment But in that case, the 
refuse was not clear enoughm. it seems she might have not anticipated on the fact that the situation could be worse and her life 
would be in danger.  And her will was not taking into account this situation.  


